
       Sequestering the Federal Judiciary

During the 2012 presidential and congressional 
campaigns and since, we have been inundated with 
media attention to the $16 trillion national debt, the 
Budget Control Act of 2011 (requiring $1.2 trillion in 
spending reductions from FY 2013 through 2021), 
the March 1, 2013 implementation of the sequester 
(effecting $85 billion in budget cuts over the next 7 

months), and the competing (and partisan) budget debates in Congress. 
As this edition of the Newsletter goes to print, Congress has agreed upon 
a Continuing Resolution that keeps the federal courts and the rest of the 
government funded through the end of the fiscal year, September 30, 2013. 
The measure provides funding at sequester-reduced levels, effectively a 
five percent cut below last year’s level. 

But in this cacophony of perspectives and words, actions and inactions, 
have we lost sight of the very real threat to an independent judiciary that 
is inherent in the politicized budget process and manifested specifically in 
sequestration’s “across-the-board” cuts?

In The Federalist No. 78, Alexander Hamilton described the federal 
courts as the “citadel of public justice and public security.”  Could sequester 
breach the citadel?  

According to U.S. Representative Paul Ryan, Congressional budget 
decisions reflect “national priorities.” For FY 2013, before the sequester, 
Congress had allocated $6.6 billion to the federal judiciary. So, how does 
the federal judiciary fare in the national agenda of priorities? -- $6.6 billion 
is just 2/10ths of 1% of the federal budget. 

In the setting of the national agenda, process matters. After the public 
hearings are concluded, unlike the legislative and executive branches, the 
judicial branch does not have a seat at the table as the budget negotiations 
are conducted and the deals are made. There is a growing sense that this 
critical independent third branch of government is treated as if it were “just 
another government agency.” Consider this comment by a prominent U.S. 
Senator as perhaps illustrative of an emerging dark problem: “We have 
three branches of government: the President, the House, and the Senate.” 
CNN broadcast, January 30, 2011. What would the Founding Fathers, and 
high school government teachers, ponder in this peril?

Let’s place the judicial budget in the context of budgetary allocations to 
departments, agencies, and programs within the executive branch: Defense, 
$525 billion; National Intelligence (including the CIA), $52 billion; NASA, 
$17.7 billion; the self-funded US Postal Service has 
maxed out its $15 billion federal line of credit (after 
losing $16 billion on $65 billion in revenue); and 
science programs administered by the Department 
of Energy, $5.5 billion. In another example of 
comparative Congressional tax spending, as 
implemented by the American Taxpayer Relief Act 
of 2012 (which activated budget sequestration), 
the annual cost of marriage penalty tax relief 

Judge Sosnick to 
Address Gilman 
Luncheon on April 30

This year’s Leonard R. Gilman 

Award Luncheon will be held on 

Tuesday, April 30 at 11:30 a.m. at 

the Westin Book Cadillac Hotel. 

The keynote speaker will be retired 

Oakland County Circuit Judge Edward 

Sosnick.

Sosnick was first elected to the 

Circuit Court bench in 1989, where 

he served until he retired at the end of 

his term in January 2013.  He served 

as Chief Judge of the Court from 

1996-99.  Previously, he served as 

a judge of the 48th District Court in 

Bloomfield Hills for four years.  Before 

joining the bench he was a prosecuting 

attorney, city attorney, and worked 

in private practice.  He has received 

many awards, including the State Bar 

of Michigan Champion of Justice 

Award.
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Diversity     (from page 11)

Joseph Vernon, Judge Robert H. Cleland, Judge Avern Cohn, 

Daniel Sharkey, and Michael Blalock at the “Pleadings in 

the New Era of ‘Plausibility’ ” seminar.

Photo by John Meiu, courtesy of Detroit Legal News Publishing LLC. 
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Gregory Conyers hosted a Diversity Summit on March 7, 

at the Atheneum Hotel in Detroit.   

The twenty-eight individuals in attendance, who each 

represented a law firm, nonprofit organization or special 

purpose bar association, were asked to join the planned 

Metro Detroit Pipeline Coordinating Council (MDPCC).  

The MDPCC will be an independent entity, and not owned 

or controlled by any other existing organization.   The 

Diversity Summit attendees described their organizations’ 

existing pipeline programs, and unanimously agreed 

that coordinated efforts through the MDPCC should be 

undertaken in order to improve the diversity of the legal 

profession.  Faced with statistics showing that the legal 

profession is among the least diverse, there was a consensus 

that the credibility of our justice system is at risk.  

The serious work of the summit was followed by 

conviviality that evening.  The Chapter was one of twenty-

one area bar associations to co-sponsor the Celebrating 

Our Diverse Bar event at Fishbone’s Rhythm Kitchen 

Café, which adjoins the Atheneum Hotel.  Held for the 

fourth year, the event has 

become a must for a growing 

number of judges, lawyers 

and law students.  State Bar 

of Michigan President Bruce 

A. Courtade greeted the 200 

attendees, who munched on 

fried alligator and sipped 

spirits.  As the saying goes, 

“A good time was had by 

all.”

Criminal 
Practice 
Brownbag 
Lunch

The Criminal Practice 

C o m m i t t e e  p r e s e n t e d 

a  lunch t ime  p rogram, 

“Everything You Need to 

Know About Pretrial Services,” on March 13.  The program 

highlighted the Federal Pretrial Services Agency.  

This panel discussion program featured several 

representatives from Pretrial Services, including Alan 

Murray (Chief Pretrial Services Officer), Susan Gilmore 

and Simona Turner (Mental Health and Self-Surrender 

Specialists), Homero Hinojosa (Location Monitoring 

Specialist), and Derek Brand and Susan Dely (Drug/

Alcohol Treatment Specialists).   

The panelists provided a general overview of their 

procedures and practices and provided important details 

about topics that have generated questions among criminal 

practitioners.  Topics included pretrial issues relating to the 

use of tethers, defendants charged with child pornography 

offenses, mental health issues and pretrial supervisees, 

self-surrender issues, alcohol and drug issues, and various 

options for pretrial supervision.  Panel members provided 

practical advice to make interactions with the Agency as 

productive and efficient as possible.  

The program was well attended by defense attorneys 

and AUSAs who will all benefit greatly from the knowledge 

gained.

Plausibility and 
Affirmative Defenses 
by Jonathan F. Karmo*

On February 6, the Chapter Rules & Civil Practice 

Committee presented Pleadings in the New Era of 

“Plausibility.”  See the related article on page 6.  In a 

session moderated by Daniel 

Sharkey, Judges Avern Cohn 

and Robert H. Cleland 

discussed their views on 

how the “plausibili ty” 

s tandard  affec ts  the i r 

analysis  of  pleadings, 

and the corresponding 

“do’s” and “don’t’s” for 

civil practitioners.  The 

“plausibility” standard 

requires a complaint to 

contain sufficient factual 

matter that, when taken as 

true, states a claim to relief 

that is “plausible on its 

face.”  Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009) (citing 

Bell Atlantic v. Twombly, 

550 U.S. 544, 557 (2007)).   

At the presentation, a 

question was raised and not 

completely answered: Does 

the “plausibility” standard apply to affirmative defenses?  

A recent decision from the U.S.  District Court for the 

District of Columbia held that it does not.  Paleteria La 

Michoacana v. Productos Lacteos, ___ F.Supp.2d ___, 

No. 11-1623(RC), 2012 WL 5901036 (D.D.C. Nov. 26, 

2012).  In Paleteria La Michoacana, the court differentiated 

the “plausibility” standard used to gauge the sufficiency 

of a complaint under Rule 8(a)(2) from Rule 8(c).  Rule 

8(c) asks parties to “affirmatively state” their affirmative 
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defenses.  The court held that treating the two standards 

identically would be a “dramatic shift” that is unwarranted.  

Id. at *1.  

The Paleteria court began its analysis by explaining the 

Supreme Court’s shift from the “short and plain statement 

of the claim” standard from Conley v. Gibson, 355 U.S. 41 

(1957), to the “plausibility” standard set forth in Twombly 

and Iqbal.  Recognizing a split among courts that have 

considered whether the “plausibility” requirement applies 

to affirmative defenses, id. (citing Falley v. Friends Univ., 

787 F.Supp.2d 1255, 1256-57 (D.Kan. 2011) (collecting 

cases)), it stated five compelling reasons why it does not.

First, Paleteria recognized that Rule 8(a)(2) governs 

pleading requirements for a complaint while Rule 8(c) 

governs affirmative defenses.  Id.  This difference, 

according to the court, should not be brushed aside.  The 

court stated that “[c]ourts must be careful not to extend a 

court’s legal analysis beyond its original context ‘without 

careful and critical examination.’ ”  Id. (citations omitted).  

The Paleteria court reasoned that, central to the Supreme 

Court’s decisions in Twombly and Iqbal was the Court’s 

reliance on language taken directly from Rule 8(a)(2).  Id. 

(explaining Supreme Court’s use of the phrase “entitled 

to relief” in Twombly and Iqbal, which 

appears in Rule 8(a)(2), but not Rule 

8(c)).  It concluded that, “[t]he fact that 

Rule 8(a) and Rule 8(c) use different 

language is a strong indication that 

the two rules should be interpreted 

differently.”  Id. (citations omitted).

Next, Paleteria reasoned that, 

because “plaintiffs and defendants 

do not share an equal footing when it 

comes to the speed with which they 

must craft their pleadings,” affirmative 

defenses must be treated differently 

than complaints.  Id. at *2.  While 

plaintiffs choose when to file their 

complaints after “months or years 

of contemplation and investigation,” 

subject only to the statute of limitations, 

defendants must typically file an answer 

“within 21 days after being served 

with the summons and complaint.”  Id. 

(quoting Fed. R. Civ. P. 12(a)(1)(A)(i)) 

(internal quotations omitted).

Third, Paleteria  stated that, 

“defendants may suffer greater 

consequences if they fail to raise certain 

defenses in their initial filings.”  Id.  The 

court contrasted a plaintiff’s ability to 

freely amend his or her complaint, id. 

(citing Fed. R. Civ. P. 15(a)(2)), with a defendant’s risk 

of losing certain defenses if they are not initially raised, 

id. (citing Fed. R. Civ. P. 12(h)(1)).  It recognized that, 

“[a]lthough certain other affirmative defenses can be 

raised in an amended answer, plaintiffs and defendants 

face different stakes when it comes to the early pleading 

of their legal theories.  This differential treatment counsels 

against applying Iqbal and Twombly to defendants and 

plaintiffs alike.”  Id.    

Fourth, Paleteria recognized that Twombly and Iqbal 

“were motivated by a concern that baseless complaints 

could ‘open the gates to expensive discovery and force 

an extortionate settlement.’”  Id. (citations omitted).  

However, unlike dismissing a complaint, striking an 

affirmative answer does not “relieve the other party of all 

litigation costs.”  Id.  It merely prolongs pre-discovery 

motion practice.  Id. (citation omitted).  The court reasoned 

that defendants should “not feel free to fire off ‘shotgun 

pleadings’ or boilerplate defenses without deliberation,” but 

the court was “wary that extending Iqbal and Twombly to 

Rule 8(c) might invite a torrent of time-consuming motions 

to strike.”  Id. at *3 (citations omitted).  Accordingly, it 

concluded that “the costs associated with extending Iqbal 

and Twombly could outweigh the limited benefits.”  Id.    

Finally, Paleteria reasoned that “a party faced with an 

incomprehensible or meritless affirmative defense is not left 

without a remedy.”  Id.  Judges have 

broad discretion under Rules 26(b)(2) 

and 26(c) to narrow discovery.  Id.  In 

addition, Rule 12(f) “allows courts 

to strike truly baseless or spurious 

affirmative defenses” and, in the 

worst cases, Rule 11 sanctions can be 

imposed.  Id. (citations omitted).

In concluding, Paleteria stated 

that, “[i]mposing the plausibility 

requirement to affirmative defenses 

would be a sea change for this court’s 

practitioners; absent any compelling 

need for such a change, the court will 

leave Rule 8(c) undisturbed.”  Id. at 

*4.

Paleteria provides a comprehensive 

analysis of why the “plausibility” 

requirement should not apply to 

affirmative defenses and provides 

compelling arguments for civil 

practitioners faced with a motion to 

strike affirmative defenses.

* Jonathan F. Karmo is a law clerk 

to the Honorable Avern Cohn.  He is a 

graduate of the University of Detroit-

Mercy School of Law and Wayne State 

University.


